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INTRODUCTION 


A 

jljLs  development  pressures  grow,  an 
increasing  number  of  Massachusetts 
communities  are  adopting  demolition 
regulations  as  legal  mechanisms  to  protect 
local  historic  resources. 

Demolition  delay  ordinances  or  bylaws 
protect  historic  buildings  that  do  not  stand 
within  local  historic  districts  (pursuant  to 
M.G.L.  Chapter  40C).  Typically,  no  other 
designation  or  form  of  protection  is 
available.  A  demolition  delay  ordinance  or 
bylaw  provides  a  review  procedure 
requiring  a  delay  in  the  demolition  of 
historically  significant  buildings.  This 
allows  time  to  consider  preservation 
alternatives  to  the  proposed  demolition. 

Demolition  delay  provisions  provide 
communitywide  protection  enabling  local 
historical  commissions  to  protect  all  the 
buildings  in  their  community  of  historical 
or  architectural  significance.  Furthermore, 
despite  the  fact  that  demolition  delay 
regulations  cannot  sanction  or  deny 
proposed  demolitions,  they  provide  an 
alternative  when  it  is  in  the  public  interest 
to  preserve  particular  buildings. 

Typically,  an  application  for  a  demolition 
permit  for  a  historic  property  (pursuant  to 
the  State  Building  Code)  triggers  the 
operation  of  a  demolition  delay  procedure. 
The  local  building  commissioner  is  usually 
responsible  for  notifying  the  local 
historical  commission  that  a  property 
owner  applied  for  a  demolition  permit. 
The  local  historical  commission,  in  turn, 
determines  whether  the  historic  property  is 
significant  and  should  be  preserved  rather 
than  demolished.  The  demolition  delay 
ordinance  or  bylaw  enables  the  local 
historical  commission  to  delay  the  granting 


of  the  demolition  permit  for  a  set  period  of 
time,  usually  up  to  six  months,  while 
viable  alternatives  to  demolition  are 
explored  and  negotiated. 

Since  demolition  regulations  delay  rather 
than  prevent  demolitions,  the  effectiveness 
of  the  provisions  depends  on  the  ability  of 
the  local  historical  commission  to  negotiate 
with  property  owners.  Many  private 
property  owners  are  unaware  of  the 
historical  significance  of  their  property. 
They  may  not  be  familiar  with  federal 
rehabilitation  tax  incentives,  or  with  the 
economic  benefits  that  can  come  from 
preserving  historic  properties  through 
development  projects.  Options  may 
include  developing  adaptive  re-uses  for  the 
building,  locating  buyers  willing  to 
rehabilitate,  preserve  or  adapt  the 
property,  or,  as  a  last  resort,  moving  the 
building  to  a  new  location. 

Moreover,  demolition  delay  ordinances  or 
bylaws  enable  municipalities  to  consider 
the  impact  of  proposed  demolitions  at  the 
early  stage  of  a  project's  development. 
Prompt  involvement  facilitates 
communication  and  cooperation  and 
avoids  the  conflicts  that  often  arise  when 
last-minute  compromises  are  sought. 

Finally,  the  delay  period  can  provide  a 
leverage  tool  when  it  seems  highly  unlikely 
that  delaying  a  demolition  for  six  months 
will  produce  a  viable  preservation  alterna- 
tive. In  such  situations,  local  historical 
commissions  may  agree  to  release  the 
delay  period  in  exchange  for  design  review 
and  approval  of  the  new  construction. 
This  option  may  be  particularly  useful  in 
commercial  development  projects  where 
timing  considerations  are  critical.  ■ 
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CHAPTER 


Legal  Basis 


J— ^  emolition  delay  ordinances  or  bylaws 
are  created  under  the  municipal  home  rule 
authority  granted  by  the  Massachusetts 
Constitution.  The  Home  Rule  Amendment 
to  the  Massachusetts  Constitution,  Article 
89,  empowers  cities  and  towns  to  enact 
legislation  on  a  wide  range  of  subjects  not 
pre-empted  by  state  law. 

Consequently,  demolition  delay  provisions 
are  a  valid  and  legal  exercise  of  municipal 
authority  and  are  afforded  the  same  level 
of  recognition  as  any  other  regulations 
affecting  municipal  affairs.  In  City  of 
Cambridge,  et  al.  vs.  Cellucci,  Cambridge 
Building  Commissioner,  the  court  found  that 
various  city  regulations,  including  a 
demolition  delay  ordinance,  are  not 
subordinate,  to  or  in  conflict  with  the  State 
Building  Code.  Therefore,  the  building 
commissioner  must  comply  and  conform 
with  the  ordinances.  Superior  Court,  Civil 
Action  No.  87-1522  (1988). 

Furthermore,  the  fact  that  demolition 
provisions  only  delay  the  granting  of  a 
demolition  permit,  and  the  property 
owners  still  retain  final  decision-making 
authority,  offers  a  minimally  intrusive 
mechanism  for  furthering  preservation 
objectives,  one  that  does  not  conflict  with 


the  operation  of  the  State  Building  Code  or 
any  other  state  statute  as  required  by  the 
Home  Rule  Amendment. 

The  office  of  the  Attorney  General 
routinely  approves  demolition  delay 
bylaws  enacted  by  towns,  pursuant  to  the 
procedural  review  required  in  M.G.L. 
Chapter  40,  SS  32.  These  routine  approvals 
are  indicative  of  the  acceptance  of 
demolition  procedures  based  on  local 
home  rule  powers  and  signal  a  firm  legal 
procedural  ground  for  such  measures. 

It  should  be  noted  that  M.G.L.  Chapter  143, 
SS  3A,  provides  that  in  the  event  of  a 
conflict  between  the  State  Building  Code 
and  a  statute,  ordinance  or  bylaw 
regulating  any  historic  district,  the 
legislation  governing  exterior  architectural 
features  will  prevail.  Moreover,  the  State 
Building  Code  (Section  436)  affords 
preferential  treatment  to  historic  buildings 
and  structures.  Although  not  directly 
related  to  demolition  delay  regulations,  the 
favorable  treatment  of  historic  properties 
in  connection  with  the  provisions  of  the 
Building  Code  is  strong  evidence  of  the 
legislative  deference  to  historically 
significant  buildings  and  structures.  ■ 
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CHAPTER 


Application 


A 

jLJLn  increasing  number  of  communities 
in  Massachusetts  have  demoHtion  delay 
ordinances  or  bylaws  currently  in  effect, 
including  Acton,  Arlington,  Brookline, 
Cambridge,  Dennis,  Fall  River,  Hingham, 
Ipswich,  Lexington,  Millis,  New  Bedford, 
Newton,  Salem,  and  Westborough.  Many 
other  municipalities  are  currently  working 
on  proposals  to  establish  demolition 
protection  for  their  historical  resources. 

Towns  and  cities  have  a  great  deal  of 
flexibility  in  creating  demolition  delay 
procedures  and  can  draft  their  regulation 
to  respond  to  local  concerns  and 
conditions.  Existing  ordinances  and 
bylaws  vary  greatly  in  procedural 
structure  and  the  afforded  substantive 
protection.  Delay  periods  range  from  a 
number  of  days  for  the  local  historical 
commission  to  issue  a  recommendation  to 
substantial  delay  periods  for  alternatives  to 
be  examined.  The  usual  delay  measure  is 
six  months,  which  appears  to  be  a  balanced 
compromise  between  the  need  for  a 
sufficient  and  realistic  time  period  to 
explore  preservation-minded  solutions  and 
the  need  to  avoid  placing  overly 


burdensome  restrictions  on  property 
rights. 

Certain  ordinances  and  bylaws  specify  that 
all  buildings  over  a  certain  age  are  initially 
subject  to  its  provisions,  while  others 
utilize  designations,  listings,  or 
determinations  as  the  criteria  for 
applicability.  Furthermore,  there  are 
variations  regarding  penalties,  time 
periods  for  issuing  determinations,  and 
public  participation. 

A  properly  drafted  ordinance  or  bylaw  can 
be  an  invaluable  and  effective  preservation 
tool.  Close  attention  must  be  paid  to 
choices  concerning  the  substantive  aspects 
of  the  regulation.  An  effective  and 
procedurally  efficient  demolition  delay 
ordinance  or  bylaw  is  one  that  accounts  for 
a  community's  unique  requirements  w^hile 
providing  sufficient  protection  to  enable 
preservation  of  historically  significant 
resources. 

Local  historical  commissions  undertaking 
demolition  delay  efforts  are  initially 
responsible  for  assuring  that  the  ordinance 


5 


or  bylaw  is  adequately  drafted.  Equally 
important  are  its  implementation  and  day- 
to-day  administration.  Efforts  should 
include  some  form  of  public  information 
(i.e.  brochure,  public  meeting)  and  a 
continous  commitment  to  cooperate  with 


affected  property  owners  and  other  local 
boards  and  officials.  These  actions  help 
maintain  a  positive  public  image,  while 
effectively  protecting  local  historic 
resources.  ■ 
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CHAPTER 


Guidelines  for  Drafting  a  Demolition  Delay 


T 

JL.  he  following  guidelines  are  an  attempt 
to  provide  some  general  direction  for 
drafting  a  local  demolition  regulation  in 
light  of  the  minimal  amount  of  information 
currently  available  on  the  subject. 
Communities  vv^ith  demolition  procedures 
in  place  vary  greatly  in  method  and  scope 
of  protection,  ranging  from  detailed 
procedures  and  substantial  delay  periods, 
to  brief  statements  merely  allowing  local 
historical  commissions  a  commenting  role 
with  no  actual  delays  beyond  the  time 
provided  for  preparing  comments. 

These  guidelines  are  not  comprehensive 
and  only  suggest  options  and  issues  to  be 
examined.  The  particular  resources  and 
factors  present  in  a  city  or  town  should  be 
considered  before  specific  provisions  are 
prepared  for  adoption.  Existing 
ordinances  and  bylaws  should  be  analyzed 
to  gain  a  deeper  understanding  and 
perspective  concerning  the  contents  of  a 
demolition  delay  regulation. 

For  samples  of  existing  demolition  delay 
ordinances  and  bylaws,  please  contact  the 
Preservation  Planning  Division  of  the 
Massachusetts  Historical  Commission. 


A  demolition  delay  ordinance  or  bylaw 
should  include  the  following  provisions: 

(A)  Purpose  A  general  purpose 
statement  declaring  the  intent  and 
scope  of  the  regulation. 

(B)  Definitions  A  list  of  definitions  of 
frequently  used  terms,  including 
"building,"  "commission," 
"demoHtion,"  etc.  Well-crafted 
definitions  can  provide  guidance  and 
avoid  future  conflicts  regarding  the 
meaning  and  scope  of  particular 
provisions. 

It  should  be  noted  that  the  definition  of 
the  term  "demolition"  should  not 
include  the  term  "relocation";  the  latter 
term  warrants  separate  legal  protection. 
The  definition  of  "demolition  permit" 
as  used  throughout  the  ordinance  or 
bylaw  should  be  defined  to  specifically 
include  alteration  permits  for 
substantial  alterations  or  any  other 
permit  of  a  similar  nature,  issued  by  the 
local  building  commissioner,  which 
falls  short  of  total  demolition  but 
constitutes  a  partial  demolition. 
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Written  classification  of  the  types  of 
permits  subject  to  review  will  avoid 
conflict  in  the  future  concerning  the 
type  of  action  which  constitutes  a 
demolition  requiring  compliance  with 
the  provisions  of  the  ordinance  or 
bylaw.  It  may  be  beneficial  to  discuss 
options  with  the  local  building  official 
in  order  to  avoid  unnecessary 
paperwork  and  foster  cooperation. 

(C)  Procedures    A  section  detailing 
the  operation  of  the  demolition  delay 
process.  This  is  the  central  part  of  the 
ordinance  or  bylaw  and  one  that  entails 
consideration  of  various  options.  The 
procedures  should  specify  the  buildings 
subject  to  regulation,  the  criteria  for 
evaluating  historic  significance,  time 
periods  for  taking  action,  and  the 
consequences  of  a  determination  that  a 
building  is  significant  and  should  be 
preserved. 

The  procedures  should  include  the 
following: 

i.  Preamble  A  statement  declaring 
that  no  permit  for  the  demolition  of 
a  building  shall  be  issued  which  is 
not  in  compliance  with  the 
provisions  of  the  ordinance  or 
bylaw. 

ii.  Application  Information  which 
must  be  included  in  an  application 
for  a  demolition  permit  to  allow  the 
local  historical  commission  to  make 
a  prompt  and  reasonable  deter- 
mination, and  obtain  background 
information  to  facilitate  the 

the  process  if  a  delay  period  is 
deemed  necessary. 

Furthermore,  the  initial  notification 
process  should  be  outlined,  including 
how  and  when  the  local  historical 


commission  is  notified  of  a  demolition 
application. 

iii.  Initial  Determination  A 

detailed  outline  of  the  initial  process 
for  determining  whether  the 
building  subject  to  the  application 
for  a  demolition  permit  is  significant 
and  requires  further  review. 

There  are  different  ways  to  conduct  an 
initial  determination.  A  local  historical 
commission  can  opt  to  review  every 
application  for  a  demolition  permit  or 
only  those  applications  concerning 
buildings  fifty  years  old  or  more.  In 
such  instances,  the  Commission  usually 
will  have  a  week  to  ten  days  to  review 
the  application  and  apply  pre- 
determined criteria  for  significance  to 
determine  whether  the  building  in 
question  is  significant  and  warrants 
further  consideration.  The  significance 
criteria  often  include  properties  listed 
or  awaiting  listing  in  the  National  and 
State  Registers,  properties  included  in 
the  local  inventory  of  historic  resources, 
or  properties  otherwise  designated  by 
the  commission  as  historically  or 
architecturally  significant  or  associated 
with  historic  persons  or  events.  The 
significance  criteria  should  be  included 
in  the  Definitions  Section  of  the 
ordinance  or  bylaw. 

Another  option  is  to  submit  a  list  of 
buildings  to  the  local  building 
commissioner  for  which  notification  of 
a  demolition  application  is  required. 
The  list  can  include  properties  surveyed 
in  the  local  inventory  or  listed  in  the 
National  or  State  Registers,  or  can 
include  a  more  specific  listing  of 
previously  designated  significant 
buildings.  As  a  result,  the  local 
historical  commission  can  in  fact 
delegate  the  initial  determination  to  the 
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local  building  official  by  providing 
specific  guidelines  for  notification. 

Factors  to  be  considered  in  tailoring  an 
initial  determination  procedure  include 
administration  (i.e.  time,  staff,  size  of 
municipality),  availability  of  inventory, 
impact  of  delegation  of  control,  and 
relationship  with  building  official.  It  is 
advisable  to  exclude  consideration  of 
buildings  located  within  local  historic 
districts  (pursuant  to  M.G.L.  Chapter 
40C).  Local  historic  districts  provide 
the  strongest  form  of  protection 
available  against  demolitions.  District 
commissions  are  empowered  to  review 
proposed  demolitions;  they  have  the 
ability  to  deny  demolition  for  buildings 
or  structures  within  the  boundaries  of 
the  district.  A  demolition  delay 
ordinance  or  bylaw  has  the  potential  to 
cause  local  conflicts  in  communities 
with  separate  historical  and  historic 
district  commissions.  As  a  result,  it  is 
both  unnecessary  and  inadvisable  to 
include  historic  districts  within  the 
operation  of  a  demolition  delay 
ordinance  or  bylaw. 

iv.  Public  Hearing  The  public 
process  for  making  a  final 
determination  of  whether  a 
historically  significant  building 
should  be  "preferably  preserved" 
and  subject  to  a  delay  period  to 
allow  consideration  of  alternatives. 
The  ordinance  or  bylaw  should 
clearly  state  when  the  public 
hearing  will  take  place.  Some 
ordinances  and  bylaws  require  the 
public  hearing  and  final 
determination  within  a  certain 
amount  of  time  from  the  receipt  of 
the  initial  application,  while  others 
require  the  public  hearing  within  a 
time  period  starting  with  the  initial 
determination. 


In  general,  a  35  to  45  day  period  is 
allowed  for  the  entire  determination 
process  to  take  place  from  the  time  the 
application  is  received.  It  is  important 
to  estimate  accurately  how  efficiently  a 
particular  local  historical  commission 
can  operate.  In  addition,  it  is  essential 
to  coordinate  all  the  different 
procedural  steps  and  timing 
requirements  carefully  to  assure  clarity 
and  effectiveness. 

V.  Final  Determination  A 

statement  explaining  when  and  how 
the  final  decision  will  take  place  and 
what  effect  it  will  have.  In  other 
words,  the  ordinance  or  bylaw 
should  detail  when  the  final 
determination  will  take  place  in 
relation  to  the  public  hearing, 
receipt  of  application,  or  initial 
determination.  It  is  recommended 
that  the  final  determination  be 
made  in  writing  with  a  brief 
supporting  statement  declaring 
the  reasons  for  the  decision.  Finally, 
it  should  state  the  effect  of  a  pref- 
erably preserved  determination 
concerning  the  length  of  the  delay 
period.  The  most  frequent  delay 
period  is  six  months. 

vL  Notice  Requirements  An 

outline  of  the  particular  notification 
requirements  for  the  initial  determ- 
ination, the  public  hearing, 
the  final  determination,  and  any 
other  decision.  Prior  to  the  public 
hearing,  advance  public  notice 
should  be  given  through  mailing, 
publication,  and /or  postings.  The 
ordinance  or  bylaw  should  specify 
who  shall  receive  notification  of  the 
various  decisions.  Time  require- 
ments regarding  notifications 
should  be  compatible  v\'ith  overall 
decision-making  time  schedules. 
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vii.  Failure  to  Act  The  effects 
of  a  failure  to  act  in  a  timely  manner 
at  the  different  procedural  stages. 
For  instance,  if  a  45-day  period  is 
required  for  arriving  at  a  final 
determination,  and  the  local 
historical  commission  does  not  act 
within  the  prescribed  time,  the  local 
building  commissioner  is  able  to 
issue  a  demolition  permit  without 
the  consent  of  the  commission. 

(D)  Responsibility  Of  Owner  A 

section  outlining  the  duties  of  the 
owner  of  record,  if  any.  For  instance, 
the  owner  should  be  responsible  for 
participating  in  the  investigation  of 
options  and  for  facilitating  the  process 
by  providing  any  necessary 
information,  allowing  access  to  the 
property,  securing  the  premises,  and 
actively  cooperating  in  seeking 
alternatives  with  the  commission  and 
any  interested  parties. 

(E)  Exceptions  A  statement  allowing 
the  local  building  commissioner  to 
issue  a  demolition  permit  for  a 
significant  building  at  any  time  after 
receipt  of  (written)  notification 
from  the  local  historical  comnnission 
that  there  is  no  reasonable  likelihood  of 
preserving,  restoring,  rehabilitating,  or 
moving  the  building;  or  that  the  owner 
has  made  a  continuing,  bona  fide, 
reasonable  effort  to  formulate  a  solution 
for  a  period  of  time  equal  to  the  delay 
period,  and  that  such  efforts  have  been 
unsuccessful. 

This  section  is  important  because  it 
allows  flexibility  and  consideration  of 
the  particulars  in  each  situation.  In 
addition,  it  implicitly  empowers  delay- 
reduction  negotiations. 


(F)  Building  Permits  A  section 
declaring  that  no  permit  for  the  erection 
of  a  new  structure  on  the  site  of  an 
existing  significant  building  may  be 
issued  prior  to  the  issuance  of  a 
demolition  permit  for  such  existing 
building.  This  constitutes  an  express 
guarantee  that  the  process  will  not  be 
circumvented  by  allowing  new 
construction  before  the  delay  period  is 
completed. 

(G)  Emergency  Demolitions  A 

statement  allowing  the  local  building 
commissioner  to  issue  a  demolition 
permit  at  any  time  in  the  event  of 
imminent  and  substantial  danger  to  the 
health  or  safety  of  the  public  due  to 
deteriorating  conditions.  The  building 
commissioner  should  have  to  inspect 
the  building  and  document,  in  writing, 
the  findings  and  reasons  requiring  an 
emergency  demolition,  a  copy  of  which 
shall  be  forwarded  immediately  to  the 
local  historical  commission. 

(H)  Enforcement  And  Remedies  A 
provision  authorizing  the  local 
historical  commission  or  the  building 
inspector  to  institute  any  and  all 
proceedings  in  law  or  equity  necessary 
to  obtain  compliance  with  the 
requirements  of  the  ordinance  or 
bylaw,  or  prevent  a  violation  of  its 
terms. 

Furthermore,  an  outline  of  remedies 
specifying  fines  and  other  sanctions. 
Common  noncompliance  remedies  may 
include  fines  and  a  two-year  building 
moratorium  following  an  illegal 
demolition. 

(I)  Historic  Districts  Act  A  statement 
declaring  that  if  any  of  the  provisions  of 
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the  ordinance  or  bylaw  conflict  with 
M.G.L.  Chapter  40C,  the  Historic 
Districts  Act,  that  act  shall  prevail. 

(J)  Severability  A  statement  deeming 
the  provisions  of  the  ordinance  or 


bylaw  severable.  In  other  words,  if  for 
any  reason  a  section,  paragraph,  or  part 
is  judicially  declared  invalid  or 
unconstitutional,  every  other  section, 
paragraph,  and  part  shall  continue  in 
full  force  and  effect.  ■ 
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CHAPTER 


Conclusion 


A 

JTjL  properly  drafted  and  administered 
demolition  delay  bylaw  or  ordinance  can 
be  an  invaluable  preservation  tool, 
enabling  communities  to  protect  their 
historic  buildings.  Demolition  delay 
regulation  provides  an  effective  measure  of 
control  over  local  historic  resources. 
Enactment  of  a  local  demolition  ordinance 
or  bylaw  is  the  only  tool  a  local  historical 


commission  can  utilize  to  assure  active 
participation  in  the  formal  process,  when 
demolitions  of  historic  properties  are 
proposed.  Demolition  delay  protections 
constitute  an  efficient  and  effective  vehicle 
for  furthering  the  legal  mandate  of  local 
historical  commissions  pursuant  to  M.G.L. 
Chapter  40,  SS  8D.  ■ 
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